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January 21, 2008 



District of Columbia Public Schools 
Office of the General Counsel 
Attn: Attorney Fee Processing 
825 North Capitol Street, N.E. 
9"^ Floor 
Washington, D.C. 20002 

Re: Sebastian Gill, DOB 5/28/96 

Dear Sir/Madam: 



On December 21, 2007, I submitted a request for reimbursement of attomey's fees and 
expenses incurred in representing Sebastian Gill in two due process proceedings which culminated 
in an October 29, 2007 hearing officer's determination in favor of Sebastian and his parents, 
Harwant Gill and Aleksandra Parpura-Gill. I submitted the reimbursement requests in a single 
package, with a request that they be treated as two proceedings for purpose of payment of legal fees 
pursuant to the applicable District of Columbia appropriations act, due to the unique circumstances 
underlying the two involved decisions. Your office later asked me to submit two separate requests. 
I am doing so now; however, the first request cannot be understood without knowledge of the events 
which transpired after the first hearing officer's determination issued in 2006, including the outcome 
of the second due process request and intervening litigation before the United States District Court 
for the District of Columbia. This letter, therefore, explains and connects the two requests. 

The following documents are submitted now: 

Request for compensation arising from the 2005-Q6 proceedings 

1. Application for payment of attomey's fees and costs pursuant to the Individuals with 
Disabilities Education Act (IDEA) 
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2. Impartial due process hearing officer' s determination issued February 1 , 2006 and amended 
due process hearing officer's determination issued April 27, 2006, in the case styled In the 
Matter of Sebastian Gill 

3. Special education attorney information for Diana M. Savit (with resume) 

4. IRS Form W-9 

5. Government of the District of Columbia supplier/vendor information form 

6. Thirteen invoices supporting the request (these invoices have been redacted to remove 
matters not relevant to this fee application) 

Total attorney' s fees incurred in this representation for which fees are claimed were $ 1 2,488, 
allocated as follows: 



Attorney Diana M. Savit 


8.4 hours 


$295/hour 


$2,478.00 


Attorney Diana M. Savit 


30.8 hours 


$325/hour 


$10,010.00 


Total 






$12,488.00 



Our firm also incurred the following expenses, reflected on the accompanying invoices: 



Postage 
Photocopying 
Transportation (Metro) 
Couriers 



$ 4.64 

68.50 

3.70 

74.68 



Total 



$151.52 



Request for compensation arising from the 2007 proceedings 

1 . Application for payment of attorney's fees and costs pursuant to the IDEA 

2. Impartial due process hearing officer's determination issued October 29, 2007, in the case 
styled In the Matter of Sebastian Gill 

3. Special education attorney information for Diana M. Savit (with resume) 

4. IRS Form W-9 

5. Government of the District of Columbia supplier/vendor information form 

6. Nine invoices supporting the request (these invoices have been redacted to remove matters 
not relevant to this fee application) 



Total attorney's fees incurred in this representation for which fees are claimed were 
$13,747.50, allocated as follows: 
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Attorney Diana M. Savit 


42.3 hours 


$325/hour 


$13,747.50 


Total 






$13,747.50 



Our firm also incurred the following expenses, reflected on the accompanying invoices: 

Postage $ 14.23 

Photocopying 160.00 

Transportation (mileage) 64.79 

Reproduction of recorded meetings 273.27 

Couriers 98.38 

Total $610.67 

For both requests, all expenses are billed at their actual cost to us. Our firm does not mark 
up expenses. Mileage is calculated at the Government Services Administration rate of $0,485 per 
mile, which was in effect during the relevant time period. In-house photocopying is billed at $0. 1 
per page, the price charged by the law firm from which we sublet space and whose photocopier we 
use. For the expense request arising from the 2007 due process hearing, the request for copying the 
tapes of Sebastian's lEP meetings accounts for a refund of $116. 91 by the copying service we used 
in recognition of the uneven quality of the final product (the $ 1 1 6.91 was deducted from the original 
billed cost of $390.18, leaving a net cost of $273.27). 

Please note as well that the hourly rates at which fees are claimed for work performed in 2006 
and 2007 are higher than the amounts charged the Gills. That is because I voluntarily reduced my 
hourly rate and agreed to a partial contingent fee arrangement following the decision in the first due 
process hearing, in order to make it financially feasible for the Gills to appeal that decision (as they 
then did, successfully). Our arrangement was that if we prevailed in that action-as we did-they 
would make up the difference between the reduced fee I was charging and my regular hourly rate. 
That is why my 2006 and 2007 time is claimed at the rate of $325/hour, not the $236/hour I charged 
the Gills. 

The 2006 proceedings resulted in a hearing officer's determination and an amended hearing 
officer's determination which required the District of Columbia Public Schools to resume a 
previously stopped assessment/eligibility/IEP development process. Nevertheless, the hearing 
officer found that the Gills did not prevail in that proceeding, because his determination issued as 
a result of an agreement between the parties. The Gills appealed that ruling, as well as other aspects 
of the HOD, to the United States District Court for the District of Columbia, which reversed portions 
of the determination but affirmed the finding that the Gills were not prevailing parties. A copy of 
the court's decision is attached. The Gills believe that both the hearing officer and the district court 
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erred in this regard, because a settlement which results in an enforceable administrative order-as was 
the case here-confers "prevailing party" status even under the line of authority traceable to 
Buckhannon Board & Care Home, Inc. v. West Virginia Department ofHealth& Human Resources, 
532 U.S. 598 (2001). A motion asking the district court to reconsider this portion of its decision is 
currently pending. 

In light of the current status of this issue, and the subsequent developments at the next due 
process hearing (particularly, DCPS's concession that the actions which prompted the Gills to 
request the first due process hearing indeed violated IDEA and that DCPS failed to provide a free 
appropriate public education for Sebastian for the 2005-06 school year and at least the first half of 
the 2006-07 school year), we are submitting a request for reimbursement of the fees and expenses 
incurred in the first hearing to give DCPS an opportunity to review the issue and voluntarily pay the 
fees and expenses. 

The information relating to the 2006 due process hearing is also submitted as background to 
my request for reimbursement of attorney's fees and expenses incurred in attending Sebastian's lEP 
meetings following that due process hearing. Under IDEA (20 U.S.C. §1415(i)(D)(ii)), attorney's 
fees and related costs may be awarded for activities related to an lEP meeting if the meeting is 
convened as a result of an administrative proceeding or judicial action. 

Please note that I have signed the certifications required in the applications for payment of 
attorney's fees, because I can truthfiilly do so; however, I signed under protest. I believe the 
certification exceeds the requirement imposed by the relevant legislation; furthermore, I believe that 
any such certification (whether required by Congress or unilaterally imposed by the District of 
Columbia Public Schools) unlawfully infringes upon the attorney-client relationship and my clients' 
contractual rights. 

Please contact me if you require additional information, or an explanation of anything 
contained in this application. 

Very truly yours, 



Diana M. Savit 







Enclosures 

cc: Harwant Gill «& Aleksandra Parpura-Gill 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



S.G., a minor, et aU 

Plaintiffs, 

DISTRICT OF COLUMBIA, etal 
Defendants. 



CivU Action No. 06-1317 (RMC) 



MEMORANDUM OPINION 

S.G. is a minor child who needs special education services. He and his parents, 
Harwant Gill and Aleksandra Parpura-Gill (collectively, the "Gills"), lived in Montgomery County, 
Maryland, where he attended special education classes. The Gills then moved into the District of 
Columbia, where S.G. has had a difficult time receiving the special education assistance he requires. 
He and his parents sue "to both enforce and vacate portions of a February 1, 2006 hearing officer's 
determination [("HOD")] (later amended on April 27, 2006)." See Pis.' Mem. of P. & A. in Opp. 
to Defs.' Mot. to Dismiss the Complaint ("Pis.' Mem.") [Dkt. #1 1] at 1. Defendants, the District of 
Columbia and former D.C. Public Schools ("DCPS") Superintendent Clifford B. Janey, have moved 
to dismiss the complaint, asserting that the Court lacks jurisdiction. See Defs.' Mot. to Dismiss the 
Complaint ("Defs.' Mem.") [Dkt. #9]. Having carefully considered the parties' briefs and the two 
hearing officer decisions at issue, the Court agrees with Defendants in part and will dismiss the 
Complaint in part without prejudice. 
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I. BACKGROUND FACTS 

S.G. is a disabled student who for many years received special education and related 
services in Montgomery County Public Schools ("MCPS"). See Pis.' Mem. at 2. The Gills 
piirchased a home in D.C. in early 2005, and Dr. Gill moved immediately into the District of 
Columbia. Id. Dr. Parpura-Gill and S.G. remained in Montgomery County until the end of the 2004- 
2005 school year to avoid disrupting S.G.'s education. Id. They approached DCPS in April 2005 
to begin discussions for an Individualized Education Plan ("lEP") for S.G., so that a smooth 
transition could be achieved. Id. Under the Individuals with Disabilities Education Act, 20 U.S.C. 
§ 1400 et seq. ("IDEA"), every special education student must start the school year with an lEP, 
which is deemed appropriate if it charts a course capable of delivering a free appropriate public 
education ("FAPE") for that student. See 20 U.S.C. § 1414(d); see also 20 U.S.C. § 
1414(d)(2)(C)(i)(II) (noting that under the IDEA, a student with an lEP who tranfers to a school 
district in another state is entitled to receive a FAPE comparable to that set forth in the lEP he brings 
with him until the new local agency makes any changes that are deemed appropriate). 

The Gills were rebuffed by Murch Elementary School, their neighborhood school, 
and told that registration for the 2005-2006 school year would not occur until August 2005. Pis.' 
Mem. at 3 . Repeated visits and calls to Murch Elementary on May 3, 2005, May 20, 2005, June 8, 
2005, and June 10, 2005, were unavailmg. Compl. \ 16. On a May 20, 2005, visit to Murch, Dr. 
Parpura-Gill spoke with the principal of the school and gave her a copy of the MCPS lEP for S.G.; 
the principal said that she did not know DCPS ' s policy on transfers of students with lEPs from other 
jurisdictions but she would obtain guidance from DCPS Headquarters and contact the Gills. Compl. 
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U 17. That contact never occurred.' Id. 

The Gills returned in August and registered S.G. at Murch on August 22, 2005, again 

providing a copy of his lEP.^ Pis.' Mem. at 3. S.G. was placed in a regular education class with no 

special education services. Id. DCPS then informally invited the Gills to attend an lEP plarming 

meeting for S.G. on August 26, 2005. The Gills were unable to gather all of the necessary 

professionals needed for the meeting on such short notice and asked for a postponement to 

September 2. Compl. 1122. 

On August 26, 2005, the Gills' counsel vwrote to Murch to 
inform them that it appeared that DCPS's many delays and 
missteps in processing S.G.'s admission meant that it could 
not offer him a free appropriate public education at the start 
of school, as it was legally required to do. The Gills 
therefore notified Murch that S.G. would remain at 
Kingsbury, but that they still wanted DCPS to provide 
special education for him and to be involved in developing 
his program. They therefore asked Murch to reschedule the 
lEP meeting, with adequate notice. 

Murch' s principal responded to the August 26, 2005 letter 
with a voice mail message on September 5, 2005 - Labor 
Day - saying that she wished to discuss the issues in that 
letter. Despite three follow-up telephone calls to the 
principal, no further discussions took place. Instead, on 
September 20, 2005 she informed counsel that the matter 
had been turned over to DCPS's Office of the General 
Counsel, which would be handling the matter. The principal 



^ The Gills enrolled S.G. in the summer program at The Kingsbury Day School, a private 
special education school in D.C., because he did not have a public summer school option. Pis.' 
Mem. at 3. 

^ DCPS appears uncertain as to whether S.G. was registered at Murch in August 2005. 
The Court accepts the facts in the complaint as true for purposes of a motion to dismiss. See 
Scandinavian Satellite Sys., AS v. Prime TV Ltd., 291 F.3d 839, 844 (D.C. Cir. 2002) (citing 
Swierkiewicz v. Sorema N.A., 534 U.S. 506, 508 n. 1 (2002)); see also Lipsman v. Secretary of 
Army, 257 F. Supp. 2d 3, 6 (D.D.C. 2003). 
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expressed surprise that there had been no follow-up, and 
said she would call the Office of the General Counsel about 
S.G. There was no further communication from DCPS to 
discuss S.G. or to develop a program for him. Instead, 
without notice to the Gills, DCPS removed S.G. from the 
ranks of enrolled students because he did not appear for 
classes at Murch. 

Compl. Tin 24, 26. On October 25, 2005, the Gills requested an administrative hearing to challenge 

DCPS's failure to provide a FAPE for S.G. commencing with the start of the 2005-2006 school year. 

Compl. ^ 27. The Gills asked for an order directing DCPS to begin the process of determining 

S.G.'s eligibility for special education immediately, to develop an lEP for him, to propose an 

appropriate placement, and to fimd his education at Kingsbury until a legally permissible change 

occurred. Id. 

When the parties convened for the hearing on January 26, 2006, DCPS had no 

witnesses and could not proceed. Compl. ^1 29. The hearing officer brokered a settlement whereby 

DCPS agreed to commence the process of evaluating S.G., developing an lEP and proposing a 

placement, while he remained at Kingsbury. The Gills specifically reserved the right to seek 

reimbursement for S.G. 's Kingsbury tuition and related services. Compl. ^f 30. The Hearing Officer 

Decision ("HOD") that issued on February 1, 2006, summarized the relevant evidence: 

This case involves allegations by parent's counsel that the 
District of Columbia Public Schools (hereinafter "DCPS") 
failed to provide a f[r]ee appropriate public education. 
According to parent's coimsel, the parent's [sic] acquired a 
new residence in the District of Columbia. However, the 
parents decided to allow the student to complete the 2004- 
2005 school years [sic] in the Montgomery cotmty [sic] 
school system, as the decision was made not to interrupt the 
student's educational year. The parent [sic] did seek to 
register the student early[,] on or around March 2005 [,] in 
order to allow DCPS to determine an appropriate placement. 
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It is alleged that early registration was not allowed. The 
parent's [sic] were allowed to register the student in August 
2005, but the student remained enrolled at Kingsbury at the 
beginning of the 2005-2006 school years [sic], as the student 
attended ESY [sic] at Kingsbury. The parents alleged, 
through their counsel, that DCPS failure [sic] to allow early 
registration constitute [d] a denial of a free appropriate 
public education (FAPE). DCPS alleges the student 
parent's [sic] decided to place the petitioner within a private 
school, as DCPS did not refiise to develop an appropriate 
educational program for S.G. Additionally, DCPS alleged 
that the petitioner was never registered as a non-attending 
student. 

Compl. Ex. A, February 1, 2006 HOD, at 4, The HOD ordered that "Petitioner's request for relief 

is GRANTED, as the parties have agreed to terms" and that "Petitioner is not the prevailing party." 

Id. at 5. It also included the terms of settlement to which the parties had agreed: DCPS would 

convene a Multi-Disciplinary Team/IEP meeting to review S.G.'s evaluations, develop an lEP, and 

determine an appropriate placement within 30 days; and, within five days of the MDT/IEP meeting, 

issue a prior notice of placement to a public school, or, within thirty days, issue a prior notice of 

placement to a private school. Id. 

An Amended HOD was issued on April 27, 2006, upon the Gills' request for 

clarification. Compl. ]| 32. Their concern was that "the hearing officer ruled that the Gills were not 

prevailing parties [and] [t]he order was silent as to the Gills ' reservation of their rights with respect 

to retroactive funding" for Kingsbury. Compl. 1 3 1. The evidence summary in the first paragraph 

of the Amended HOD was virtually identical to the first. A second paragraph was added: 

At the commencement of the hearing, counsel for the 
respondent entered a motion to dismiss this matter, alleging 
that the petitioner had not been registered at DCPS. The 
motion to dismiss was not granted. Counsel for the 
petitioner requested that the record reflect that all of 
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petitioner's rights be reserved witii respect to future claims 
of relief in light of the fact that there was a settlement 
component to the order. The Hearing Officer noted that 
request in the record, but there was no determination made 
that DCPS had violated any of the petitioner's right [sic] at 
the hearing, as there was no denial of a free appropriate 
public education (FAPE). 

Compl, Ex. B April 27, 2006 Am. HOD at 3. Reflecting the settlement achieved, the Amended 

HOD concluded tiiat "Petitioner's counsel entered into a settlement agreement" and "Petitioner is 

not the prevailing party in this matter." Id. at 4. The orders to DCPS to evaluate S.G., develop an 

lEP, and determine an appropriate placement were repeated, with the same deadlines. Id. 

DCPS finally concluded the re-evaluation of S.G. 30 days after the Amended HOD 
and, on May 12, 2006, directed that S.G. be enrolled at Prospect Learning Center, a fiill-time public 
special education school. See Pis.' Mem. at 6. The Gills were skeptical about Prospect's 
appropriateness for S.G. and had urged that he be placed at Kingsbury. Id. 

The Gills explain that they would have challenged the disputed lEP decisions and 
requested an administrative hearing, see 20 U.S.C. § 1415(f), but for "the effect of the hearing 
officer's imsupported factual findings, his conclusions that DCPS did not fail to provide a FAPE for 
S.G. and that he had not been properly registered with DCPS when school started in fall 2005, and 
as well as the hearing officer's failure to memorialize all aspects of the settlement reached on 
January 26, 2006." Pis.' Mem. at 6. The Gills assert that they have exhausted all available 
administrative remedies because the Amended HOD unduly restricts the issues that could be 
presented at a hearing to challenge the lEP. Compl. ^39. Therefore, they first filed this lawsuit. 

Counts 1 and 2 of the Complaint seek declaratory judgment and injunctive relief. 
Count 1 recites that IDEA requires DCPS to establish procedures to identify special education 
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students, to have an lEP in effect at the start of the school year, and to provide services comparable 
to those in a previous lEP for a transferring student with disabilities until such time as it develops 
an appropriate new lEP. Compl. f f 40-43 . It alleges that DCPS does not have policies or procedures 
that are reasonably calculated to fiilfill these legal obligations. More particularly, because DCPS will 
not allow a student to register or enroll early, its policies do not allow sufficient time for an effective 
transition, "virtually guaranteeing that the student will not receive a free appropriate public education 
at the start of the school year." Id. ^1 44. In Count 2, the Gills "request issuance of an injunction 
directing DCPS to reform its registration, admission and enrollment practices to prevent [IDEA] 
violations such as those which occiured in S.G.'s case." Id. y^ 47-49. 

Count 3 alleges that DCPS failed to comply with the hearing officer' s determinations 
in the HOD and seeks an order that DCPS has not provided a FAPE to S.G., that Kingsbury is the 
appropriate placement, and that the Gills should be reimbursed for tuition and costs. Id. f| 52-55. 
Count 4 appeals portions of the Amended HOD, to the extent that it ruled that the Gills did not 
prevail and barred the Gills JBrom seeking ftuther relief for the costs at Kingsbury. Id. ^51. 

n. LEGAL STANDARDS 
A. Motion to Dismiss Pursuant to Fed. R. Civ. P. 12(b)(1) 
The Defendants move to dismiss the Plaintiffs Complaint pursuant to Federal Rule 
of Civil Procedure 12(b)(1). See Defs.' Mot. to Dismiss the Compl. at 1. Under Rule 12(b)(1), 
which govems motions to dismiss for lack of subject matter jurisdiction, a plaintiff bears the burden 
of establishing by a preponderance of the evidence that the Court possesses jurisdiction. See 
Shekoyan v. Sibley Int 'I Corp., 217 F. Supp. 2d 59, 63 (D.D.C. 2002); Pitney Bowes Inc. v. U.S. 
Postal Serv., 27 F. Supp. 2d 15, 19 (D.D.C. 1998); Gustave-Schmidtv. Chao, 226 F. Supp. 2d 191, 
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195 (D.D.C. 2002). It is well established that, in deciding a motion to dismiss for lack of subject 
matter jurisdiction, a coxut is not limited to the allegations set forth in the complaint, "but may also 
consider material outside of the pleadings in its effort to determine whether the court has jurisdiction 
in the case." Alliance for Democracy v. Fed. Election Comm 'n, 362 F. Supp. 2d 26, 30-3 1 (D.D.C. 
2001). 

B. Standard of Review of Administrative Decisions Under IDEA 
hi reviewing administrative decisions under the IDEA, the courts will review the 
administrative record, hear additional evidence upon the request of the parties, and thereafter make 
a decision based on the preponderance of the evidence. 5ee20U.S.C. § 1415(i)(2)(B). The court 
has broad discretion to grant appropriate rehef under IDEA, see Sch. Comm. of Burlington v. Mass. 
Dept. ofEduc, 471 U.S. 359, 369 (1985), and the standard of review under the IDEA is less 
deferential than the traditional "substantial evidence" test used in federal administrative review 
cases. See e.g. Kerkam v. McKenzie, 862 F.2d 884, 887 (D.C. Cir. 1988); Kroot v. Dist. of 
Co/M/M&/a.,800F. Supp. 976,981 (D.D.C. 1992). However, the court should not "substitute its own 
notions of sound educational policy for those of the school authorities." Hendrick Hudson Cent. Sch. 
Dist. V. Rowley, 458 U.S. 176, 206 (1982). The court must give "due weight" to the administrative 
decision, but its decision ultimately should be an "independent [one] based on a preponderance of 
the evidence." Id. at 206-07. 

HI. ANALYSIS 
The question presented by the motion to dismiss is whether the Coxirt has jurisdiction 
over any of the Gills' claims. DCPS argues that any challenges to the May 2006 lEP and placement 
decision are premature because the Gills have failed to exhaust their administrative remedies. 

-8- 



Case 1:06-cv-01317-RMC Document 30-7 Filed 05/27/2008 Page 13 of 20 
Case 1 :06-cv-01 31 7-RMC Document 1 6 Filed 08/08/2007 Page 9 of 1 6 



Secondly, DCPS argues that nothing in the HOD or the Amended HOD limits the Gills from arguing 
to a hearing officer that they should be reimbursed for private school tuition for the 2005-2006 
school year. That claim is, allegedly, premature and also fails. DCPS does not address Counts 1 and 
2 of the Complaint. 

A. Complaint Arising from the May 2006 lEP 

The Gills complain that the May 2006 lEP was based on incomplete documentation 
and placed S.G. in an inappropriate school. They acknowledge, sub silentio, that these complaints 
must be taken in the first instance through an administrative due process hearing. See IDEA, 20 
U.S.C. § 1415(b)(6)(A); 34C.F.R. §§ 300.507-512; 5 D.C.M.R. § 3029-3031. A hearing officer's 
decision is the fmal administrative decision which may then be appealed to district court. See 20 
U.S.C. 1415(i)(2)(A); 34 C.F.R. § 300.514; 5 D.C.M.R. § 3031.5. "For ahnost as long as we have 
had administrative agencies, it has been a tenet of law that 'no one is entitled to judicial relief for a 
supposed or threatened injury until the prescribed administrative remedy has been exhausted.'" 
Cummings v. Dist. of Columbia, No, 04-1427, 2005 WL 3276308, slip op. at *4 (D.D.C., Sept. 7, 
2005) (quotingMyers v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 50-51 (1938)). It is conceded 
that the Gills have not filed any administrative challenge to the May 2006 lEP or the placement at 
the Prospect Learning Center. As a result, the Court is without jurisdiction to consider those claims 
with regard to the lEP. 

The Gills recognize the legal process and make a faint attempt to argue futility. In 
some circumstances, it is not necessary to exhaust administrative remedies when doing so would be 
a futile act. See e.g. McCarthy v. Madigan, 503 U.S. 140, 146 (1992); Randolph-Sheppard Vendors 
of Am. V. Weinberger, 795 F.2d 90 (D.C. Cir. 1986); see also Ross v. United States, 460 F. Supp. 2d 
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139, 147 (D.D.C. 2006). It is not clear that it would be futile for the Gills to challenge the 2006 lEP 
and placement, as described more fiiUy below. 

B. Complaint Arising from 2006 HOD and Amended HOD 

The Gills advance two claims associated with the HOD and Amended HOD. First, 
they complain that DCPS violated the terms of their settlement, reflected in the HOD, by not 
evaluating S.G. within 30 days and designating a placement within five days thereafter. Second, they 
complain that the hearing officer erred in the Amended HOD by finding that they were not prevailing 
parties and by finding, without an evidentiary record, that DCPS had not failed to provide a FAPE 
to S.G. 

DCPS responds that the Gills' timeliness complaint is "disingenuous." Defs. ' Reply 
at 5 n.2. Without citing any authority, DCPS asserts that the implementation of the HOD "was 
interdicted and tolled by the Plaintiffs' March 20, 2006 request for 'clarification,'" and, if it were 
not, the Complaint as to the HOD is untimely. Id. The Court finds DCPS somewhat "disingenuous" 
in thinking that it can enter into a settlement and then ignore its terms altogether. But this issue need 
not be resolved because the Gills do not seek a remedy for this tardy action at this time. They 
continue to be concerned about language in the Amended HOD which may limit their ability to claim 
reimbursement for Kingsbury tuition for the 2005-2006 school year. 

Looking specifically at that question, the Court first notes that DCPS has 
affirmatively stated that "there is no basis" for the Gills' concerns. Defs.' Mem. at 8. DCPS 
acknowledges that "the Plaintiffs, having reached a settlement, presented no evidence [before the 
hearing officer] on which any finding or conclusion could have been based." Id. Therefore, 
according to DCPS, "the Plaintiffs are able to raise such matters in the statutory administrative 
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process to consider such matters." Id. Since this is the representation that DCPS has made, through 
its counsel who are officers of the Court, it is binding on DCPS - even through other coimsel - in 
the administrative proceedings if the Gills initiate any. See Trout v. Garrett, 780 F. Supp. 1396 
(D.D.C. 1991). 

As a point of law, DCPS also argues that the Gills were not "aggrieved by the 
findings and decision made" by the hearing officer and therefore have no standing to complain about 
his extraneous comments. See 20 U.S.C. § I415(i)(2)(A) (limiting appeal rights to aggrieved 
parties). Stated otherwise, "[a] party may not appeal from a judgment or decree in his favor . . . ." 
Deposit Guar. Nat'l Bank v. Roper, 445 U.S. 326, 333-34 (1980). Because the hearing officer 
declared that there had been no denial of a FAPE to S.G. only in his simimary of the evidence, and 
not in his "decision[], judgment[], order[] [or] decree[]," Collins v. District of Columbia, No. 02- 
1344, slip op. at *6 (D.D.C. March 19, 2003), DCPS argues that it is beyond review by this Court. 
Defs.' Reply at 6. The Court thinks not. 

"Disingenuous," to borrow a word, is the Amended HOD's attempt to hide a legal 
fmding within the so-called summary of the relevant evidence and thereby insulate it from review. 
The emphasized portion of the statement "there was no determination made that DCPS had violated 
any of the petitioner's right [sic] at the hearing, as there was no denial of a free appropriate public 
education (FAPE);' Compl. Ex. B April 27, 2006 Am. HOD at 3 (emphasis added), has no support 
in the record and is vacated. The hearing officer had no authority to reach such a legal conclusion 
because no evidence was presented. Certainly, when DCPS had no witnesses and was unable to 
continue with the scheduled hearing it would be totally anomalous to allow a post-hearing letter from 
DCPS to alter the landscape so dramatically. Id. at 2 ("The Hearing Officer requested verification 
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on this issue of registration and the record remained open for one week. In response to this request, 
DCPS submitted a letter dated January 30, 1996."). According to the Amended HOD, S.G. "was 
not enrolled as a non- attending student at the Shaw Care Center, which is the designated site of the 
Superintendent." Id. at 4. While this statement maybe accurate, there is no indication that anyone 
at Murch or the Office of the DCPS General Counsel - or anyone else - informed the Gills that such 
registration at Shaw Care Center was required. There is no doubt that, if the Complaint' s allegations 
are true, DCPS totally dropped the ball on S.G.'s registration in the DCPS system. The blame for 
that failure cannot be laid at the feet of the Gills. To the extent that the Amended HOD appears to 
do so, it is arbitrary, capricious, and without record support. 

DCPS argues that the Court cannot reach the terms of the Amended HOD because 
the Gills were granted the relief "both parties had agreed to and sought," so that challenges to otiier 
portions of the decision are inappropriate. Defs.' Reply at 7. Good argument; inapplicable here. 
According to the Complaint, the parties' oral settlement explicitly provided for the Gills to retain 
their rights to assert a claim for costs at Kingsbury. Compl. ][ 30. For purposes of the motion to 
dismiss, this statement must be treated as true. See Macharia v. United States, 334 F. 3d 6 1 , 64, 67 
(D.C. Cir. 2003); Holy Land Found for Relief & Dev. v. Ashcroft, 333 F.3d 156, 165 (D.C. Cir. 
2003) . This aspect of the settlement was not, however, reflected in the HOD or the Amended HOD. 
To this extent, at least, the Gills did not receive all the relief to which both parties had agreed and 
they are aggrieved by the HOD and Amended HOD. 

Nonetheless, the Gills were not "prevailing parties" in the administrative process 
below. A settlement agreement that does not lead to a court order that changes the relationship of 
the parties does not result in prevailing-party status. See Buckhannon Bd. &CareHome, Inc.v. West 
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Virginia Dep't of Health & Human Res., 532 U.S. 598 (2001); see also Doe v. Boston Public 
Schools, 358 F.3d 20, 26 (1st Cir. 2004) (undtr Buckhannon, "IDEA plaintiffs who achieve their 
desired result via private settlement may not, in the absence of judicial imprimatur, be considered 
'prevailing parties'"); Armstrong v. Vance, 328 F. Supp. 2d 50, 56-59 (D.D.C. 2004). 

C. Complaints Based on DCPS Policies for Transferring Students 

Counts 1 and 2 raised over-arching complaints about the entire process - or lack 
thereof- at DCPS to provide a timely lEP to incoming students. Compl. Yi 40-50. DCPS has totally 
ignored these two Counts. Nonetheless, the Court cannot treat them as conceded unless it has 
jurisdiction to consider them. Jurisdiction may be raised sua sponte as the Court has an obHgation 
to avoid decisions over which it does not have jtuisdiction. See FW/PBS, Inc. v. City of Dallas, 493 
U.S. 215, 230-31 (1990) ("federal courts are under an independent obligation to examine their 
jurisdiction" regardless of whether any party has raised the issue). 

The Complaint bases jurisdiction on 20 U.S.C. § 1415(i)(2) and 28 U.S.C. § 1331. 
Parents who are "aggrieved by" a hearing officer's decision may bring a civil action in either state 
or federal court. 20U.S.C. § 1415(i)(2). As stated before, the Gills were "aggrieved" by the hearing 
officer's decision inasmuch as the Amended HOD suggested that "there was no denial of a free 
appropriate public education (FAPE)," Compl. Ex. B April 27, 2006 Am. HOD at 3. Under the 
IDEA, "[a]t the beginning of each school year, each local educational agency. State educational 
agency, or other State agency, as the case maybe, shall have in effect, for each child with a disability 
in the agency's jurisdiction, an individualized education program... ." 20U.S.C. § 1414(d)(2). And 
when a child like S.G., 

who enrolls in a new school, and who had an lEP that was in effect 
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in another State, the local education agency shall provide such child 
with a free appropriate public education, including services 
comparable to those described in the previously held lEP, in 
consultation with the parents until such time as the local education 
agency conducts an evaluation pursuant to subsection (a)(1)... if 
determined to be necessary by such agency, and develops a new lEP, 
if appropriate, that is consistent with Federal and State law. 



20 U.S.C. § 1414(d)(2)(C)(i)(II). The Plaintiffs request entry of a judgment declaring that the 
referenced DCPS policies and practices violate the IDEA insofar as they regulate the admission of 
students who transfer school districts in situations like S.G.'s. See Compl. ^^ 45-46. Although the 
Defendants failed to respond to Count 1 it must be dismissed because the IDEA does not provide 
for declaratory relief. SeeKaseman v. District of Columbia, 329 F. Supp. 2d 20, 32 (D.D.C. 2004) 
(denying plaintiffs' request for a declaratory judgment because IDEA does not provide for 
declaratory relief). Count 1 must be dismissed for failure to state a claim upon which relief may be 
granted. 

Coimt 2 alleges that DCPS has "fail[ed] to adopt policies or procediyes to identify 
and provide special education for disabled students who transfer from other school districts" which 
in turn "causes DCPS to violate the IDEA and to default in its obligations to those students." Compl 
^ 48. Plaintiffs request "issuance of an injunction directing DCPS to reform its registration, 
admission and enrolhnent practices to prevent IDEA violations such as those which occurred in 
S.G.'s case." Compl. ^ 50. The IDEA imposes on public schools a duty to "identify, locate, and 
evaluate" students with disabilities (the "Child Find" duty). 20 U.S.C. § 1412(a)(3)(A). This duty 
requires that DCPS take steps to ensure that children with disabilities in the District of Columbia are 
identified and given the opportunity to receive special education and related services. Also, as part 
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of their Child Find duty, Defendants must (1) have adequate Child Find "policies and procedures" 
in place to identify, locate and evaluate children with disabilities, 34 C.F.R. § 300.125(a); (2) 
conduct comprehensive evaluations to test for disabilities, 20 U.S.C. § 1414; 34 C.F.R. §§ 300.530- 
300.536; (3) determine eligibility for special education and related services upon completion of those 
evaluations, id. ; and (4) develop an lEP and an appropriate educational placement for those children 
ultimately found eligible for services, 20 U.S.C. § 1412(a)(4); 34 C.F.R. §§ 300.340-300.350. This 
process must occur within the time frames and in accordance with the standards pertaining to 
referrals, evaluations, eligibility determinations, lEPs and placements set forth in the IDEA and 
District of Columbia law. SeeD.L. v. Dist. of Columbia, 237 F.R.D. 319, 320 (D.D.C. 2006). 

By raising the issue of reimbursement for the Kingsbury education, challenging the 
appropriateness of the 2006 lEP as well as the eventual placement of S.G., the Gills have thereby 
challenged the policies and procediires DCPS uses to evaluate students transferring in from other 
jurisdictions. This argument was not developed in the factual record in light of the settlement, and 
as such, the hearing officer's decision and amended decision do not reflect that this issue was 
considered. As the Defendants point out, "there is nothing in the Decisions that would bar inclusion 
of such a claim in an administrative complaint directed to the lEP or placement." See Defs. Reply 
at 4. If the Court takes Plaintiffs' allegations as true, DCPS has very serious issues to address with 
respect to identifying disabled students transferring into this jurisdiction, but that is an argument 
better addressed through future administrative proceedings. Count 2 must be dismissed because the 
Court is without jurisdiction on the claim at this time. 

IV. CONCLUSION 

The Court will grant the motion to dismiss in part and deny it in part. The motion 
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will be granted as to Counts 1, 2, and 3, without prejudice, and denied as to Count 4. The 
administrative decision is vacated to the extent that it asserts S.G. was not denied a FAPE, and to 
the extent that this finding could be interpreted as a bar to the Gills' pursuit of reimbursement of the 
costs associated with S.G. 's Kingsbiiry placement for the entire 2005-06 school year. The hearing 
officer's April 27, 2006, decision was reached without hearing evidence and made without affording 
the Gills an opportunity to present their legal arguments. The Gills must now bring these claims in 
the context of an administrative challenge. This case will be remanded for further administrative 
proceedings consistent with the record and the Court's rulings. A memorializing order accompanies 
this Memorandum Opinion, 

/s/ 



ROSEMARY M. COLLYER 
United States District Judge 
DATE: August 8, 2007 
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